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STATEMENT OF THE CASE
Nature of the Case
Johnny Ray Andoe appeals from the district court’s order denying his fourth I.C.R. 35(a)
motion to correct an illegal sentence.

Statement of Facts and Course of Proceedings
Pursuant to an agreement with the state, Andoe pled guilty to second-degree kidnapping
and felony domestic battery. See State v. Andoe, 2012 WL 9435856 at *1 (Idaho App. 2012)
(unpublished). Consistent with the terms of this agreement and the recommendations of the
state, the district court imposed a unified 20-year sentence with 10 years fixed for second-degree
kidnapping and a concurrent determinate 10-year sentence for felony domestic battery. See id.;
State v. Andoe, 2014 WL 4953749 at *1 (Idaho App. 2014) (unpublished). The court suspended
the sentences and retained jurisdiction, but later relinquished jurisdiction and imposed the
original sentences. See Andoe, 2014 WL 4953749 at *1.
In the years since, Andoe has filed numerous motions and petitions which were all denied
or dismissed by the state and federal district courts. See id.; Andoe v. Blades, 2017 WL 4349011
(D. Idaho 2017); Mycourts.idaho.gov portal, State v. Andoe, Jerome County District Court Case
No. CR-2009-07429; (R., pp.2-42). Among these filings were at least three I.C.R. 35 motions.
See Mycourts.idaho.gov portal, State v. Andoe, Jerome County District Court Case No. CR2009-07429); (R., pp.2-42.) In three unpublished opinions, the Idaho Court of Appeals affirmed
the district court’s denials of each of these motions. Andoe, 2012 WL 9435856; Andoe, 2014
WL 4953749; State v. Andoe, 2016 WL 1730533 (Idaho App. 2016) (unpublished).

1

On July 2, 2018, Andoe filed a fourth I.C.R. 35 motion. (7/2/18 I.C.R 35 Motion. 1) In
the motion, Andoe appeared to contend that his sentence was illegal because, he asserted, the
state breached the plea agreement with respect to his correctional placements during the period
of retained jurisdiction. (Id. pp.2-7.) Andoe also appeared to assert that he did not realize, when
he pled guilty, that he would ever have to serve any of the incarceration time that was initially
suspended. (Id., pp.8-13.)
The district court denied Andoe’s fourth I.C.R. 35(a) motion. (Id. p.1; 8/14/2018 Order
Denying I.C.R. 35 Motion.) The court first affixed an electronic “denied” stamp on Andoe’s
motion. (7/2/18 I.C.R. 35 Motion, p.1.) The stamp, dated July 12, 2018, reads: “Sentence is not
an illegal sentence. Matters raised in this Rule 35 have been ruled on in Defendant’s three
previous Rule 35 Motions.” (Id.) About a month later, the court entered a separate order
referencing the denial stamp and repeating these grounds for denial. (8/14/2018 Order Denying
I.C.R. 35 Motion.) Andoe filed a notice of appeal timely 2 from the district court’s separate order
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Contemporaneous with this brief, the state filed a motion to augment the appellate record with
Andoe’s July 2, 2018 I.C.R. 35(a) motion, and the district court’s August 14, 2018 order denying
that motion.
2

It appears that Andoe previously attempted to appeal from the district court’s denial stamp
placed on the first page of his I.C.R. 35(a) motion. Andoe filed a notice of appeal on August 3,
2018, prior to the entry of the district court’s subsequently-entered separate order denying the
I.C.R. 35(a) motion. (R., p.41.) The Idaho Supreme Court dismissed that appeal after
concluding that it did not appear to be made from a final appealable district court order. See
State v. Andoe, Idaho Supreme Court Docket No. 46197; (R., pp.41-42, 91.) Andoe’s notice of
appeal filed in this case is timely from the district court’s separate denial order, but not the denial
stamp. The state assumes, arguendo, that the denial stamp was not itself an appealable order and
that Andoe’s notice of appeal filed in this case confers jurisdiction on this Court to entertain his
challenge to the district court’s denial of his fourth I.C.R. 35(a) motion.
2

denying the I.C.R. 35(a) motion. 3 (R., pp.44-48.) The district court denied Andoe’s motion for
appointment of counsel to represent him in the appeal. (R., p.54.) Andoe proceeds pro se.

3

The state notes that Andoe submitted a premature Appellant’s brief on August 27, 2018, the
same date he filed his notice of appeal. (R., pp.42, 55-64.) The state responds only to Andoe’s
December 19, 2018 Appellant’s brief filed after the clerk’s record was settled.
3

ISSUE
Andoe’s brief does not contain a statement of issues on appeal as required by I.A.R.
35(a)(4). (See Appellant’s brief.)
The state phrases the issue on appeal as:
Has Andoe failed to show that the district court erred by denying his fourth I.C.R. 35(a)
motion to correct an illegal sentence?

4

ARGUMENT
Andoe Has Failed To Show That The District Court Erred By Denying His Fourth I.C.R. 35(a)
Motion To Correct An Illegal Sentence
A.

Introduction
Andoe contends that the district court erred by denying his fourth I.C.R. 35(a) motion to

correct an illegal sentence. (See generally Appellant’s brief.). However, a review of the record
reveals that Andoe failed to allege that his sentence was illegal, and instead only argued issues
outside the proper scope of an I.C.R. 35(a) motion. Therefore, Andoe has failed to show that the
district court erred by denying the motion.

B.

Standard Of Review
“As a general matter, it is a question of law as to whether a sentence is illegal or was

imposed in an illegal fashion, and this Court exercises free review over questions of law.” State
v. Lute, 150 Idaho 837, 839, 252 P.3d 1255, 1257 (2011) (citing State v. Clements, 148 Idaho 82,
84, 218 P.3d 1143, 1145 (2009)).

C.

The District Court Correctly Denied Andoe’s I.C.R. 35(a) Motion
“Absent a statute or rule extending its jurisdiction, the trial court’s jurisdiction to amend

or set aside a judgment expires once the judgment becomes final, either by expiration of the time
for appeal or affirmance of the judgment on appeal.” State v. Jakoski, 139 Idaho 352, 355, 79
P.3d 711, 714 (2003).
Idaho Criminal Rule 35(a) is a narrow rule that allows a trial court to correct a sentence
that is illegal from the face of the record any time. Clements, 148 Idaho at 84, 218 P.3d at 1145.
“[T]he term ‘illegal sentence,’ as utilized by I.C.R. 35(a) is narrowly interpreted as a sentence
that is illegal from the face of the record, i.e., does not involve significant questions of fact or
5

require an evidentiary hearing.” Id. at 86, 218 P.3d at 1147. Rule 35(a) “is not a vehicle
designed to reexamine the facts underlying the case to determine whether a sentence is illegal.”
Id. (citation omitted). “[R]ather, the rule only applies to a narrow category of cases in which the
sentence imposes a penalty that is simply not authorized by law or where new evidence tends to
show that the original sentence was excessive.” Id.
In this case, Andoe’s Notice of Appeal and Appellant’s brief are somewhat difficult to
decipher. The state construes Andoe’s Appellant’s brief as challenging only the district court’s
denial of his fourth I.C.R. 35(a) motion filed on July 2, 2018. To the extent this Court construes
Andoe’s brief as raising any other claims, the state submits that Andoe has waived such claims
by failing to support them with argument or authority, State v. Zichko, 129 Idaho 257, 923 P.2d
966 (1996); and for failing to provide an adequate record 4 for appeal, Greenfield v. Smith, 162
Idaho 246, 253, 395 P.2d 1279, 1286 (2017).
In his I.C.R. 35(a) motion, 5 and on appeal, Andoe alleges only that the state breached the
2010 plea agreement and that he was not aware that he might have to serve the sentences that
were originally imposed upon him. (7/2/18 I.C.R. 35(a) motion; Appellant’s brief.) Andoe thus

4

The clerk’s record compiled for this appeal does not contain Andoe’s fourth I.C.R. 35 motion,
the district court’s order denying that motion, or other state district court filings made in the
general timeline preceding the filing of Andoe’s notice of appeal. (See generally R.) Instead,
the clerk’s record appears to contain only documents associated with Andoe’s appeal itself –
such as his premature Appellant’s brief, motions seeking the appointment of appellate counsel
and appellate fee waivers, and various Idaho appellate court orders. (See id.) Because the state
has construed Andoe’s Appellant’s brief as challenging the district court’s August 14, 2018 order
denying his July 2, 2018 I.C.R. 35(a) motion, and despite the fact that it was Andoe’s
responsibility to provide an adequate record on appeal, State v. Mowrey, 128 Idaho 804, 805,
919 P.3d 333, 334 (1996), the state has moved to augment the appellate record with those
documents.
5

Though Andoe did not identify it as such, the state presumes that his fourth I.C.R. 35 motion
was made pursuant to I.C.R. 35(a). An I.C.R. 35(b) motion to correct a sentence imposed in an
illegal manner must be filed within 120 days of the entry of judgment.
6

has not argued that his sentences are illegal from the face of the record, as required by I.C.R.
35(a). Instead, an evaluation of Andoe’s claims would require a reexamination of the facts
underlying the case, which is not permitted under I.C.R. 35(a). Clements, 148 Idaho at 84, 218
P.3d at 1145. Andoe should have raised any claims relating to his plea agreement or guilty plea
either on direct appeal, through a motion to withdraw his guilty plea filed before the judgment of
conviction became final, or in a post-conviction petition upon a showing that he could not have
raised the claims earlier. I.C.R. 33(c); I.C. § 19-4901(b). Further, Andoe’s 20-year unified
sentence for second-degree kidnapping and concurrent 10-year determinate sentence for felony
domestic battery are both clearly legal sentences pursuant to the relevant statutes providing the
maximum sentences for those offenses. I.C. §§ 18-4504(2); 18-918(2)(b).
The district court correctly concluded that Andoe’s sentences were not illegal, and
properly denied Andoe’s fourth I.C.R. 35(a) motion. This Court should therefore affirm the
district court’s denial order.

CONCLUSION
The state respectfully requests that this Court affirm the district court’s order denying
Andoe’s I.C.R. 35(a) motion to correct an illegal sentence.
DATED this 7th day of March, 2019.

/s/ Mark W. Olson
MARK W. OLSON
Deputy Attorney General
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 7th day of March, 2019, served two true and
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United States mail, postage prepaid, addressed to:
JOHNNY RAY ANDOE
IDOC #98609
ISCC F-1 34A
P.O. BOX 70010
BOISE, ID 83707

/s/ Mark W. Olson
MARK W. OLSON
Deputy Attorney General

8

